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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT IN AND FOR 

LEON COUNTY, FLORIDA 

 

TOWN OF YANKEETOWN, FLORIDA, 

a municipality,   

  Plaintiffs, 

 

v.        CASE NO.  37 2011 CA 002036 

 

DEPARTMENT OF COMMUNITY AFFAIRS,   

SECRETARY WILLIAM BUZZETT, STATE OF FLORIDA 

(as the state land planning agency of the State of Florida),  

and the  

ADMINISTRATION COMMISSION, STATE OF FLORIDA 

  Defendant(s) 

__________________________/ 

 

AMENDED COMPLAINT FOR DECLARATORY JUDGMENT 

Plaintiff, by and through its undersigned counsel, files this amended Complaint for 

declaratory judgment pursuant to Chapter 86, Florida Statutes.   

1. Plaintiff is entitled to speedy hearing advanced on the court’s calendar under 

86.111 Florida Statutes (2010) and seek an Order of this Court declaring that: 

a.  HB7207 (Chapter 2011-139 Laws of Florida) is unconstitutional because it contains 

more than one subject, was adopted in violation of the single subject rule and was read by an 

inaccurate, misleading title as an Act “related to trust funds” a subject matter unrelated to the actual 

subjects of the Act, including a preemption prohibition on certain referendum and initiatives in 

violation of the Florida Constitution Article III, Section 6 and Article III, Section 7;  

b.  HB7207 (Chapter 2011-139 Laws of Florida) is unconstitutional because it contains 

an unconstitutional delegation of authority to the agency to determine the undefined, vague terms 

“important state resources and facilities” and “important regional resources and facilities” in 

violation of the “non-delegation” doctrine of Florida Constitution Article II, Section 3, See, Askew 

v. Cross Key Waterways, 372 So.2d 913 (Fla., 1978); and  
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c. Plaintiffs also seek a declaratory judgment that specifically Section 7 of Chapter 

2011-139 Laws of Florida was unconstitutionally adopted in violation of the single subject rule and 

was read by an inaccurate, misleading title as an Act “related to trust funds” a subject matter 

unrelated to the actual subject, or that Section 7 of Chapter 2011-139 Laws of Florida does not apply 

to pre-existing referendum requirements of the YANKEETOWN Town Charter §11 (currently 

requiring a referendum prior to approving of comprehensive plan amendments affecting five or more 

parcels). 

JURISDICTION 

2. The Court has jurisdiction to review and grant declaratory relief regarding 

unconstitutional statutory enactments under Section 86.011 Florida Statutes (2010). See, 

Martinez v Scanlan, 582 So. 2d 1167 (Fla. 1991);  Franklin v. State, 887 So.2d 1063 (Fla., 2004).  

VENUE 

3. Venue is proper in Leon County because Defendant is located within the office of 

the state agency charged with implementation and enforcement of chapter 163 purportedly 

amended by HB 7207 (Chapter 2011-139 Laws of Florida) as enacted in Leon County, Florida. 

PARTIES AND FACTS 

4. Plaintiff TOWN OF YANKEETOWN, a Florida Municipality, is a local 

government subject to and directly affected by HB 7207(Chapter 2011-139 Laws of Florida), 

which became effective on the Governor’s signature on or about June 2, 2011.   

5. Plaintiff TOWN OF YANKEETOWN, has prepared a comprehensive plan 

amendment (affecting five or more parcels) resulting from an Evaluation and Appraisal Report 

previously approved by the Department prior to June 2, 2011 and is holding public hearing(s) 

beginning August 2, 2011.  
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6. The TOWN OF YANKEETOWN Town Charter §11 currently requires a 

referendum prior to approving of comprehensive plan amendments affecting five or more 

parcels. The YANKEETOWN Town Charter states: 

Yankeetown Town Charter - Section 11. “Voter approval is required for approval of 

comprehensive land use plan or comprehensive land use plan amendments affecting more 

than five parcels except for amendments to the Capital Improvements Element of the 

Comprehensive Plan, including annual updates to the capital improvement schedule. 

Amendments to the Capital Improvements Element of the Comprehensive Plan, including 

annual updates to the capital improvement schedule shall not require voter approval. A 

Comprehensive Plan or Comprehensive Plan Amendment, (both as defined in Florida 

Statutes Chapter 163), shall not be adopted by the Town Council until such proposed 

Plan or Plan Amendment is approved by the electors in a referendum as provided by 

Florida Statute Section 166.031 or by the Town Charter or as otherwise provided by 

general or special law.  Elector approval shall not be required for any Plan or Plan 

Amendment that affects five or fewer parcels of land or as otherwise prohibited by 

Florida Statutes including but not limited to Florida Statute Section 163.3167 as may be 

amended from time to time.” 

 

Yankeetown Town Charter § 11 was adopted in 2007 and amended in 2010 under Florida 

Statute §166.031 providing for municipal Charter Amendments. 

7. Plaintiff TOWN OF YANKEETOWN, a municipality, desires to maintain the 

referendum requirement and is in doubt as to both whether the enactment of Section 7 of Chapter 

2011-139 Laws of Florida is constitutional and whether Section 7 applies to previously adopted, 

pre-existing Town Charter provisions requiring a referendum prior to approving of plan 

amendments affecting five or more parcels. The municipal referendum preemption or prohibition 

contained in Section 7 of Chapter 2011-139 Laws of Florida (amending Florida Statutes 

163.3167) was not listed within the title of HB 7207, was adopted in violation of the single 

subject rule and was read by an inaccurate, misleading title. Chapter 2011-139 Laws of Florida 

did not amend Florida Statute §166.031 providing for municipal Charters. Further, Chapter 

2011-139 Laws of Florida, Section 4 amending Florida Statutes §163.3161(9) states the Act 
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“shall not be interpreted to limit or restrict the powers of municipal or county officials, but be 

interpreted as a recognition of their broad statutory and constitutional power to plan and regulate 

for the use of land…”   

8.  The TOWN OF YANKEETOWN is also in doubt as to whether HB 7207 

(Chapter 2011-139 Laws of Florida) conflicts with Chapter 120, Florida Statutes because it 

requires YANKEETOWN rather than the DEPARTMENT defend the DEPARTMENT’s 

compliance determination that the plan amendments are in compliance in any third party 

challenge administrative hearing without the benefit of the presence of the DEPARTMENT as 

the agency in the administrative hearing.  HB 7207 (Chapter 2011-139 Laws of Florida) purports 

to delete requirements that the DEPARTMENT participate in any chapter 120 hearings brought 

by third parties challenging the DEPARTMENT’s agency action “in compliance” determination.   

HB 7207 (Chapter 2011-139 Laws of Florida) requires the municipality to defend the 

DEPARTMENT’s agency compliance determination even though municipalities are expressly 

excluded from the definition of “agency” subject to Chapter 120 under Florida Statutes 

§120.52(1)(“This definition does not include any municipality”).  

9. The TOWN OF YANKEETOWN is affected by “important state and regional 

resources and facilities” as follows:  The TOWN OF YANKEETOWN is located in Levy 

County on the northern banks of the Withlacoochee River, an Outstanding Florida Water (OFW).  

The TOWN OF YANKEETOWN shares wildlife corridors, watercourses, and natural resources 

with LEVY COUNTY including the Withlacoochee Gulf Preserve (owned by the Town) located 

near and to the south of Gulf Hammock Wildlife Management Area and Wacassassa State 

Preserve, both located in Levy County, and other lands designated as “Environmentally Sensitive 

Lands” as well as Rural and Agricultural lands under the Levy County Comprehensive Plan. The 
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Town of Yankeetown shares wildlife corridors, watercourses and natural resources with CITRUS 

COUNTY including lands along the southern bank of the Withlacoochee River located just 

across from YANKEETOWN in Citrus County.  The Crystal River nuclear power facility is 

visible from YANKEETOWN and YANKEETOWN is within the evacuation area of the Crystal 

River nuclear power facility located in the adjacent Citrus County. YANKEETOWN is also 

located within the same Coastal High Hazard Area and is within the evacuation zone of Crystal 

River Nuclear Power Plant located in the adjacent Citrus County The TOWN OF 

YANKEETOWN is also located within the proposed evacuation zone of the proposed Progress 

Energy Nuclear Power Facility within Levy County. YANKEETOWN is located entirely within 

the Coastal High Hazard Area. YANKEETOWN is affected by comprehensive plan and land use 

decisions of other local governments that affect the Withlacoochee River and its tributaries 

because YANKEETOWN as a downstream from areas controlled by adjoining local 

governments on the Withlacoochee River. The TOWN OF YANKEETOWN is also affected by 

comprehensive plan and land use decisions of other local governments that can affect important 

facilities and coastal evacuation in YANKEETOWN. However, YANKEETOWN is in genuine 

doubt as to whether the Defendants will consider any or all of these resources and facilities to be 

“important statewide or regional resources and facilities” under HB7207 (Chapter 2011-139 Laws 

of Florida). 

10. Plaintiffs have standing because Plaintiffs are subject to the Act and would be 

immediately affected by the unconstitutional enactment of HB 7207 Chapter 2011-139 Laws of 

Florida upon adoption of the TOWN OF YANKEETOWN’s pending, noticed plan amendments. 

See Diaz v. State, 752 So.2d 105 (Fla. App., 2000) and existing Town Charter §11 requiring 

referendum prior to adoption of the plan amendment. 
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11. Defendant is the Secretary of the existing agency DEPARTMENT OF 

COMMUNITY AFFAIRS
1
, and the ADMINISTRATION COMMISSION

2
, both located in 

Tallahassee, Leon County, Florida, as the state agenc(ies) charged with implementation and 

enforcement of chapter 163, Part II, Florida Statutes.  

12. Plaintiffs are in doubt as to whether HB7207 (Chapter 2011-139 Laws of Florida) is 

constitutional and was validly enacted and whether it conflicts with other statutes, including Chapter 

166 (municipal government charters) and Chapter 120, Florida Statutes (Florida’s Administrative 

Procedures Act).  

13. There is a clear and actual case in controversy affecting plaintiffs that is of a 

sufficient immediacy and need, because HB7207 (Chapter 2011-139 Laws of Florida) became 

effective on June 2, 2011 upon signature of the Governor, and this action is not filed to obtain a 

prospective opinion or legal advice from the Court. 

 14. The title of HB 7207 as it was noticed and as it was read at adoption on third 

reading related to state “trust funds” failed to inform Plaintiffs and legislators of the true subject 

of HB 7207. The title as read and noticed was inaccurate, misleading and “cloaked” the true 

intent and actual subject of HB 7207, as enacted. During its entire consideration, HB 7207 was 

noticed, read through 1st, 2nd and 3rd readings and actually passed under reading of the original 

title related to state “trust funds.”   

15. Not until the session was over after third reading did HB 7207’s title change to 

new subject matter, giving no notice of the final actual subjects until after the session had ended.  

 

                                                 
1
 Currently it is the Department of Community Affairs, however on October 1, 2011, the 

Department of Community Affairs as state land planning agency will transition into a new 

Department of Economic Opportunity under a separately enacted HB 2156. 
 
2
 See Chapter 2011-139 Laws of Florida (p.111) Section 17 amending 163.3184(8)(11). 
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       16. The Florida House voted on HB 7207 on Friday May 6, 2011 in the closing hours 

of the regular session after it was read by a misleading, no longer correct title relating to “trust 

funds.” 

17. The Florida Senate had previously passed HB 7207 a month earlier actually 

related to state trust funds on April 7, 2011. The first Senate Amendment 177538 to HB 7207  

stripped the bill of a title and all substance after the “be it enacted” clause, leaving the bill passed 

by the Senate with no title (or text). At this point in the Senate, after striking everything but the 

enacting clause, no additional language was added to the bill. However, there was no actual bill, 

except for a Bill # (with no title or text) for the Senate to consider. The Senate a month later, on 

May 5 introduced and May 6 adopted on 3
rd

 reading, the final Amendment 331967 to HB 7207, 

which inserted a completely new title and completely new subject matter(s) unrelated to and 

different from the previously noticed and read subject matter concerning state “trust funds.”
3
   

18. Not until after the session had concluded in the already adopted enrolled version 

of HB 7207, appearing one week later (after the session) on Friday, May 13, 2011, did the new 

title reflect the changes in subject matter made by the final Amendment.  

19. HB 7207 was never noticed or read by its final title in the House or Senate, not 

even in its third and final reading, but was instead read by a title addressing another subject 

entirely relating to state “trust funds.”  

20. The changes to title of HB 7207 are alleged below for easy comparison for side 

by side review, in this reference chart below: 

 

                                                 
3
 An amendment to a bill should not be replaced by entirely new bill with different subject matter. See Senate Rule 

2.41 (stating “[a] proposal to delete everything after the enacting clause of a bill, or the resolving clause of a 

resolution, and insert new language of the same general subject as stated in the original title shall be deemed proper 

and germane and shall be treated as an amendment”) (emphasis added). 
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CHART COMPARING TITLES OF HB 7207 
 

ORIGINAL 
 

ENGROSSED 1 

[Passed by the House] 
ENGROSSED 2 

[Passed by the Senate] 
ENROLLED 

An act relating to trust funds; 

terminating specified trust funds 

within the Office of Tourism, Trade, 

and Economic Development of the 

Executive Office of the Governor; 

terminating specified trust funds 

within the State Treasury; providing 

for the disposition of balances in and 

revenues of such trust funds; 

prescribing  procedures for the 

termination of such trust funds; 

amending s. 17.61, F.S., relating to 

specified trust funds within the 

Executive Office of the Governor 

which must retain moneys therein for 

investment, with interest appropriated 

to the General Revenue Fund; 

eliminating the Economic 

Development Transportation Trust 

Fund and the Economic Development 

Trust Fund from such trust funds; 

amending s. 201.15, F.S.; revising the 

distribution of excise taxes on 

documents; providing for specified 

distributions of funds to the State 

Economic Enhancement and 

Development Trust Fund in the Office 

of Tourism, Trade, and Economic 

Development of the Executive Office 

of the Governor; eliminating 

distributions to the State 

Transportation Trust Fund and the 

State Housing Trust Fund, and 

specified uses of such distributions; 

providing for applicability of a 

specified sufficiency requirement 

with respect to distributions to the 

An act relating to trust funds; 

terminating specified trust funds 

within the Office of Tourism, Trade, 

and Economic Development of the 

Executive Office of the Governor; 

terminating specified trust funds 

within the State Treasury; providing 

for the disposition of balances in and 

revenues of such trust funds; 

prescribing  procedures for the 

termination of such trust funds; 

amending s. 17.61, F.S., relating to 

specified trust funds within the 

Executive Office of the Governor 

which must retain moneys therein for 

investment, with interest appropriated 

to the General Revenue Fund; 

eliminating the Economic 

Development Transportation Trust 

Fund and the Economic Development 

Trust Fund from such trust funds; 

amending s. 201.15, F.S.; revising the 

distribution of excise taxes on 

documents; providing for specified 

distributions of funds to the State 

Economic Enhancement and 

Development Trust Fund in the Office 

of Tourism, Trade, and Economic 

Development of the Executive Office 

of the Governor; eliminating 

distributions to the State 

Transportation Trust Fund and the 

State Housing Trust Fund, and 

specified uses of such distributions; 

requiring the Revenue Estimating 

Conference to maintain separate 

accounting of specified proceeds; 

An act relating to trust funds; 

terminating specified trust funds 

within the Office of Tourism, Trade, 

and Economic Development of the 

Executive Office of the Governor; 

terminating specified trust funds 

within the State Treasury; providing 

for the disposition of balances in and 

revenues of such trust funds; 

prescribing  procedures for the 

termination of such trust funds; 

amending s. 17.61, F.S., relating to 

specified trust funds within the 

Executive Office of the Governor 

which must retain moneys therein for 

investment, with interest appropriated 

to the General Revenue Fund; 

eliminating the Economic 

Development Transportation Trust 

Fund and the Economic Development 

Trust Fund from such trust funds; 

amending s. 201.15, F.S.; revising the 

distribution of excise taxes on 

documents; providing for specified 

distributions of funds to the State 

Economic Enhancement and 

Development Trust Fund in the Office 

of Tourism, Trade, and Economic 

Development of the Executive Office 

of the Governor; eliminating 

distributions to the State 

Transportation Trust Fund and the 

State Housing Trust Fund, and 

specified uses of such distributions; 

requiring the Revenue Estimating 

Conference to maintain separate 

accounting of specified proceeds; 

An act relating to growth 

management; amending s. 163.3161, 

9497 F.S.; redesignating the "Local 

Government Comprehensive Planning  

and Land Development Regulation 

Act" as the "Community Planning 

Act"; revising and providing intent 

and purpose of act; amending s. 

163.3164, F.S.; revising definitions; 

amending s. 163.3167, F.S.; revising 

scope of the act; revising and 

providing duties of local governments 

and municipalities relating to 

comprehensive plans; deleting 

retroactive effect; creating s. 

163.3168, F.S.; encouraging local 

governments to apply for certain 

innovative planning tools; authorizing 

the state land planning agency and 

other appropriate state and regional 

agencies to use direct and indirect 

technical assistance; amending s. 

163.3171, F.S.; providing legislative 

intent; amending s. 163.3174, F.S.; 

deleting certain notice requirements 

relating to the establishment of local 

planning agencies by a governing 

body; amending s. 163.3175, F.S.; 

providing that  certain comments, 

underlying studies, and reports 

provided by a military installation's 

commanding officer are not binding 

on local governments; providing 

additional factors for local 

government consideration in impacts 

to military installations; clarifying 

requirements for adopting criteria to 
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State Economic Enhancement and 

Development Trust Fund; amending 

s. 212.0606, F.S.; revising distribution 

of the proceeds from the rental car 

surcharge; providing for elimination 

of the distribution of the proceeds of 

the surcharge to the Tourism 

Promotional Trust Fund and the 

Florida International Trade and 

Promotion Trust Fund, and for 

distribution of the proceeds of the 

surcharge to the State Economic 

Enhancement and Development Trust 

Fund; amending ss. 288.095 and 

288.120, F.S.; eliminating provisions 

governing the Economic 

Development Trust Fund within the 

Office of Tourism, Trade, and 

Economic Development of the 

Executive Office of the Governor, 

relating to the Economic 

Development Incentives Account 

within the trust fund, approval of 

applications for certification by the 

Office of Tourism, Trade, and 

Economic Development, limitations 

on the total amount of tax refund 

claims approved for payment by the 

office, procedure for payment of 

claims for tax refunds under the 

qualified defense contractor and space 

flight business tax refund program 

and the tax refund program for 

qualified target industry businesses, 

notification to the Legislature by the 

office of  anticipated shortfalls in the 

amount of funds needed to satisfy 

claims for tax refunds from the 

appropriation for the current fiscal 

year, a required annual report 

compiled by Enterprise Florida, Inc., 

providing for applicability of a 

specified sufficiency requirement 

with respect to distributions to the 

State Economic Enhancement and 

Development Trust Fund; amending 

s. 212.0606, F.S.; revising distribution 

of the proceeds from the rental car 

surcharge; providing for elimination 

of the distribution of the proceeds of 

the surcharge to the Tourism 

Promotional Trust Fund and the 

Florida International Trade and 

Promotion Trust Fund, and for 

distribution of the proceeds of the 

surcharge to the State Economic 

Enhancement and Development Trust 

Fund; amending ss. 288.095 and 

288.120, F.S.; eliminating provisions 

governing the Economic 

Development Trust Fund within the 

Office of Tourism, Trade, and 

Economic Development of the 

Executive Office of the Governor, 

relating to the Economic 

Development Incentives Account 

within the trust fund, approval of 

applications for certification by the 

Office of Tourism, Trade, and 

Economic Development, limitations 

on the total amount of tax refund 

claims approved for payment by the 

office, procedure for payment of 

claims for tax refunds under the 

qualified defense contractor and space 

flight business tax refund program 

and the tax refund program for 

qualified target industry businesses, 

notification to the Legislature by the 

office of  anticipated shortfalls in the 

amount of funds needed to satisfy 

claims for tax refunds from the 

providing for applicability of a 

specified sufficiency requirement 

with respect to distributions to the 

State Economic Enhancement and 

Development Trust Fund; amending 

s. 212.0606, F.S.; revising distribution 

of the proceeds from the rental car 

surcharge; providing for elimination 

of the distribution of the proceeds of 

the surcharge to the Tourism 

Promotional Trust Fund and the 

Florida International Trade and 

Promotion Trust Fund, and for 

distribution of the proceeds of the 

surcharge to the State Economic 

Enhancement and Development Trust 

Fund; amending ss. 288.095 and 

288.120, F.S.; eliminating provisions 

governing the Economic 

Development Trust Fund within the 

Office of Tourism, Trade, and 

Economic Development of the 

Executive Office of the Governor, 

relating to the Economic 

Development Incentives Account 

within the trust fund, approval of 

applications for certification by the 

Office of Tourism, Trade, and 

Economic Development, limitations 

on the total amount of tax refund 

claims approved for payment by the 

office, procedure for payment of 

claims for tax refunds under the 

qualified defense contractor and space 

flight business tax refund program 

and the tax refund program for 

qualified target industry businesses, 

notification to the Legislature by the 

office of  anticipated shortfalls in the 

amount of funds needed to satisfy 

claims for tax refunds from the 

address compatibility of lands relating 

to military installations; amending s. 

163.3177, F.S.; revising and 

providing duties of local 

governments; revising and providing 

required and optional elements of 

comprehensive plans; revising 

requirements of schedules of capital 

improvements; revising and providing 

provisions relating to capital 

improvements elements; revising 

major objectives of, and procedures 

relating to, the local comprehensive 

planning process; revising and 

providing required and optional 

elements of future land use plans; 

providing required transportation 

elements; revising and providing 

required conservation elements; 

revising and providing required 

housing elements; revising and 

providing required coastal 

management elements; revising and 

providing required intergovernmental 

coordination elements; amending s. 

163.31777, F.S.; revising 

requirements relating to public 

schools' interlocal agreements; 

deleting duties of the Office of 

Educational Facilities, the state land 

planning agency, and local 

governments relating to such 

agreements; deleting an exemption; 

amending s. 163.3178, F.S.; deleting a 

deadline for local governments to 

amend coastal management elements 

and future land use maps; amending s. 

163.3180, F.S.; revising and 

providing provisions relating to 

concurrency; revising concurrency 

requirements; revising application and 
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restrictions on uses of moneys in the 

Economic Development Incentives 

Account of the trust fund, and the 

adoption of specified rules by the 

office, and transferring those 

provisions to the State Economic 

Enhancement and Development Trust 

Fund; amending ss. 288.1045, 

288.106, 288.107, 288.1089, 

288.7771, 288.95155, and 373.461, 

F.S.; replacing references to the 

Economic Development Trust Fund in 

the Executive Office of the Governor 

with references to State Economic 

Enhancement and Development Trust 

Fund, and correcting cross-references, 

to conform; repealing s. 288.1221, 

F.S.; which provides legislative intent 

with respect to the establishment of a 

public-private partnership to provide 

policy direction to and technical 

expertise in the promotion and 

marketing of state tourism; providing 

for conforming legislation; providing 

for assistance to certain legislative 

substantive committees by the 

Division of Statutory Revision of the 

Office of Legislative Services for 

certain purposes; providing a 

conditional effective date. 

appropriation for the current fiscal 

year, a required annual report 

compiled by Enterprise Florida, Inc., 

restrictions on uses of moneys in the 

Economic Development Incentives 

Account of the trust fund, and the 

adoption of specified rules by the 

office, and transferring those 

provisions to the State Economic 

Enhancement and Development Trust 

Fund; amending ss. 288.1045, 

288.106, 288.107, 288.1089, 

288.7771, 288.95155, and 373.461, 

F.S.; replacing references to the 

Economic Development Trust Fund in 

the Executive Office of the Governor 

with references to State Economic 

Enhancement and Development Trust 

Fund, and correcting cross-references, 

to conform; repealing s. 288.1221, 

F.S.; which provides legislative intent 

with respect to the establishment of a 

public-private partnership to provide 

policy direction to and technical 

expertise in the promotion and 

marketing of state tourism; providing 

for conforming legislation; providing 

for assistance to certain legislative 

substantive committees by the 

Division of Statutory Revision of the 

Office of Legislative Services for 

certain purposes; providing a 

conditional effective date. 

appropriation for the current fiscal 

year, a required annual report 

compiled by Enterprise Florida, Inc., 

restrictions on uses of moneys in the 

Economic Development Incentives 

Account of the trust fund, and the 

adoption of specified rules by the 

office, and transferring those 

provisions to the State Economic 

Enhancement and Development Trust 

Fund; amending ss. 288.1045, 

288.106, 288.107, 288.1089, 

288.7771, 288.95155, and 373.461, 

F.S.; replacing references to the 

Economic Development Trust Fund in 

the Executive Office of the Governor 

with references to State Economic 

Enhancement and Development Trust 

Fund, and correcting cross-references, 

to conform; repealing s. 288.1221, 

F.S.; which provides legislative intent 

with respect to the establishment of a 

public-private partnership to provide 

policy direction to and technical 

expertise in the promotion and 

marketing of state tourism; providing 

for conforming legislation; providing 

for assistance to certain legislative 

substantive committees by the 

Division of Statutory Revision of the 

Office of Legislative Services for 

certain purposes; providing a 

conditional effective date. 

 

[NOTE: Amendment to the bill 

passed by the Senate stripped the bill 

of a title and all substance after the 

enacting clause.  Therefore, the bill 

passed by the Senate had no title.] 

findings; revising local government 

requirements; revising and providing 

requirements relating to transportation 

concurrency, transportation 

concurrency exception areas, urban 

infill, urban redevelopment, urban 

service, downtown revitalization 

areas, transportation concurrency 

management areas, long-term 

transportation and school concurrency 

management systems, development of 

regional impact, school concurrency, 

service areas, financial feasibility, 

interlocal agreements, and multimodal 

transportation districts; revising duties 

of the Office of Program Policy 

Analysis and the state land planning 

agency; providing requirements for 

local plans; providing for the limiting 

the liability of local governments 

under certain conditions; amending s. 

163.3182, F.S.; revising definitions; 

revising provisions relating to 

transportation deficiency plans and 

projects; amending s. 163.3184, F.S.; 

providing a definition; providing 

requirements for comprehensive plans 

and plan amendments; providing a 

expedited state review process for 

adoption of comprehensive plan 

amendments; providing requirements 

for the adoption of comprehensive 

plan amendments; creating the state-

coordinated review process; providing 

and revising provisions relating to the 

review process; revising requirements 

relating to local government 

transmittal of proposed plan or 

amendments; providing for comment 

by reviewing agencies; deleting 

provisions relating to regional, 
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county, and municipal review; 

revising provisions relating to state 

land planning agency review; revising 

provisions relating to local 

government review of comments; 

deleting and revising provisions 

relating to notice of intent and 

processes for compliance and 

noncompliance; providing procedures 

for administrative challenges to plans 

and plan amendments; providing for 

compliance agreements; providing for 

mediation and expeditious resolution; 

revising powers and duties of the 

administration commission; revising 

provisions relating to areas of critical 

state concern; providing for 

concurrent zoning; amending s. 

163.3187, F.S.; deleting provisions 

relating to the amendment of adopted 

comprehensive plan and providing the 

process for adoption of small-scale 

comprehensive plan amendments; 

repealing s. 163.3189, F.S., relating to 

process for amendment of adopted 

comprehensive plan; amending s. 

163.3191, F.S., relating to the 

evaluation and appraisal of 

comprehensive plans; providing and 

revising local government 

requirements including notice, 

amendments, compliance, mediation, 

reports, and scoping meetings; 

amending s. 163.3229, F.S.; revising 

limitations on duration of 

development agreements; amending s. 

163.3235, F.S.; revising requirements 

for periodic reviews of a development 

agreements; amending s. 163.3239, 

F.S.; revising recording requirements; 

amending s. 163.3243, F.S.; revising 
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parties who may file an action for 

injunctive relief; amending s. 

163.3245, F.S.; revising provisions 

relating to optional sector plans; 

authorizing the adoption of sector 

plans under certain circumstances; 

amending s. 163.3246, F.S.; revising 

provisions relating to the local 

government comprehensive planning 

certification program; conforming 

provisions to changes made by the 

act; deleting reporting requirements of 

the Office of Program Policy Analysis 

and Government Accountability; 

repealing s. 163.32465, F.S., relating 

to state review of local 

comprehensive plans in urban areas; 

amending s. 163.3247, F.S.; providing 

for future repeal and abolition of the 

Century Commission for a 

Sustainable Florida; creating s. 

163.3248, F.S.; providing for the 

designation of rural land stewardship 

areas; providing purposes and 

requirements for the establishment of 

such areas; providing for the creation 

of rural land stewardship overlay 

zoning district and transferable rural 

land use credits; providing certain 

limitation relating to such credits; 

providing for incentives; providing 

eligibility for incentives; providing 

legislative intent; amending s. 380.06, 

F.S.; revising requirements relating to 

the issuance of permits for 

development by local governments; 

revising criteria for the determination 

of substantial deviation; providing for 

extension of certain expiration dates; 

revising exemptions governing 

developments of regional impact; 
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revising provisions to conform to 

changes made by this act; amending s. 

380.0651, F.S.; revising provisions 

relating to statewide guidelines and 

standards for certain multiscreen 

movie theaters, industrial plants, 

industrial parks, distribution, 

warehousing and wholesaling 

facilities, and hotels and motels; 

revising criteria for the determination 

of when to treat two or more 

developments as a single 

development; amending s. 331.303, 

F.S.; conforming a cross-reference; 

amending s. 380.115, F.S.; subjecting 

certain developments required to 

undergo development-of-regional-

impact review to certain procedures; 

amending s. 380.065, F.S.; deleting 

certain reporting requirements; 

conforming provisions to changes 

made by the act; amending s. 

380.0685, F.S., relating to use of 

surcharges for beach renourishment 

and restoration; repealing Rules 9J-5 

and 9J-11.023, Florida Administrative 

Code, relating to minimum criteria for 

review of local government 

comprehensive plans and plan 

amendments, evaluation and appraisal 

reports, land development regulations, 

and determinations of compliance; 

amending ss. 70.51, 163.06, 

163.2517, 163.3162, 163.3217, 

163.3220, 163.3221, 163.3229, 

163.360, 163.516, 171.203, 186.513, 

189.415, 190.004, 190.005, 193.501, 

287.042, 288.063, 288.975, 290.0475, 

311.07, 331.319, 339.155, 339.2819, 

369.303, 369.321, 378.021, 380.115, 

380.031, 380.061, 403.50665, 
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403.973, 420.5095, 420.615, 

420.5095, 420.9071, 420.9076, 

720.403, 1013.30, 1013.33, and 

1013.35, F.S.; revising provisions to 

conform to changes made by this act; 

extending permits and other 

authorizations extended under s. 14, 

ch. 2009-96, Laws of Florida; 

extending certain previously granted 

buildout dates; requiring a 

permitholder to notify the authorizing 

agency of its intended use of the 

extension; exempting certain permits 

from eligibility for an extension; 

providing for applicability of rules 

governing permits; declaring that 

certain provisions do not impair the 

authority of counties and 

municipalities under certain 

circumstances; requiring the state land 

planning agency to review certain 

administrative and judicial 

proceedings; providing procedures for 

such review; providing that all local 

governments shall be governed by 

certain provisions of general law; 

allowing specified amendments to be 

adopted upon approval by the local 

government; directing the Department 

of Transportation to report on the 

calculation of proportionate share; 

providing for severability; creating a 

2-year permit extension; providing a 

directive of the Division of Statutory 

Revision; providing an effective date. 
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21. Allowing drastic, last minute changes by deleting the entire bill and substituting 

entirely new and unrelated subject matter is a slippery slope; a bill could be adopted that was 

never noticed or read by its correct subject matter. 

22. Approximately three (3) weeks after the session, Governor Scott signed HB 7207 

into law on June 2, 2011 and HB 7207 became effective immediately upon the Governor’s 

signature. Chapter 2011-139 Laws of Florida, Section 81.  

I. Single Subject and Misleading, Inaccurate Title Violations 

23.  Article III, section 6 of the Florida Constitution provides, in pertinent part, that 

"[e]very law shall embrace but one subject and matter properly connected therewith, and the 

subject shall be briefly expressed in the title." This portion of the Florida Constitution is 

referred to as "the single subject rule." In Martinez v. Scanlan, 582 So.2d 1167 at 1172 

(Fla.1991), the Florida Supreme Court stated:  “The purpose of this constitutional prohibition 

against a plurality of subjects in a single legislative act is to prevent "logrolling" where a single 

enactment becomes a cloak for dissimilar legislation having no necessary or appropriate 

connection with the subject matter. The act may be as broad as the legislature chooses provided 

the matters included in the act have a natural or logical connection.” HB 7207 violates single 

subject rule. See, Franklin v. State, 887 So.2d 1063 (Fla., 2004) 

24. The title and text sections of HB 7207 related to “trusts” a subject that is unrelated 

to “growth management” because the subject of state “trusts” funds are contained in a 

completely different subject of the Florida Statutes which was purportedly amended by HB 7207 

as enacted and the topics are not encompassed by any common subject.  

25. The Court has consistently held that the purpose of the title to a legislative act is 

to prevent deception, surprise or fraud, and to apprise the people of the subject of the legislation. 
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The title as read relating to “trusts” did not give fair notice of what was to be debated and 

enacted relating to “growth management.”  

26. The purpose of reading a bill by title and publishing a list of bills being 

considered by title is to provide “fair notice” of the subject of the bill, to prevent cloaking by use 

of misleading titles that hide the true subject matter from the view of interested legislators or 

interested constituents and public in general and prevent or hinders discourse and debate.   

27. On reading on May 6, 2011, in both the House and the Senate, the title of the bill 

was read and adopted as “An Act relating to Trust Funds”.  HB 7207 was not “duly considered 

and agreed to in the Legislature with reference to the subject, and with the particular title, under 

which it now appears published as a "law enacted by the Legislature."  

28. Even if the title of an act relating to “growth management” has been read as 

required by Section 7, it is still too broad and encompasses more than a single legislative subject. 

See State v. Leavins, 599 So.2d 1326 (Fla. 1
st
 DCA 1992), which held that Chapter 89-175 read 

and enacted under the title “an act relating to environmental resources” violated the single 

subject rule because of the range of topics addressed in the forty-eight section as follows:  

This phrase ["an act relating to environmental resources"] is so broad, and potentially 

encompasses so many topics, that it lends little support to the State's attempt to fend off a 

single subject challenge. . . .Although each individual subject addressed [in chapter 89-

175] might be said to bear some relationship to the general topic of environmental 

resources, such a finding would not, and should not, satisfy the test under Article III, 

Section 6. If a purpose of the constitutional prohibition [is] to insure, as nearly as 

possible, that a member of the legislature be able to consider the merit of each 

subject contained in the act independently of the political influence of the merit of 

each other topic, the reviewing court must examine each subject in light of the 

various other matters affected by the act, and not simply compare each isolated subject 

to the stated topic of the act. 

 

Similarly, HB 7207 addressed more than one subject and is so broad and encompasses too many 

topics for a “member of the legislature be able to consider the merit of each subject contained in 
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the act independently of the political influence of the merit of each other topic” even if properly 

noticed and titled.  

29. Among other topics, the enactment of HB 7207 purports to:  

a. Repeals Florida Administrative Code Chapter 9J-5 and 9J-11.023, which were 

previously adopted pursuant to Chapter 120, Florida Statutes (Florida’s Administrative 

Procedures Act) and established standards and criteria for review of plan amendments removing 

the ability of YANKEETOWN’s staff and elected and appointed officials to determine with any 

degree of certainty whether any particular plan amendment is in compliance or not in compliance 

with state statute; 

b. Amend procedures, standards and criteria for state review of local comprehensive 

plan amendments incorporating vague and undefined terms such as “important state resources 

and facilities” and “regionally significant resources and facilities” and “regionally significant 

water courses and wildlife corridors”; 

c.  Prohibits local referendums and initiatives on plan amendments and 

development orders;  

d. Deletes requirements that comprehensive plan, public facilities capitol 

improvement schedule be financially feasible; 

e. Repeals “concurrency” provisions that required local governments maintain 

adopted levels of service for schools, transportation, and parks and recreation;  

f. Amends “proportionate fair share” requirements under which development was 

required to pay its fair share of the cost to the community of development impacts; 

g. Amends the definition of “urban sprawl”;  
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h. Adopts certain prohibitions and preemptions regarding “agricultural enclaves”; 

i. Adopts procedures regarding “rural agricultural industrial areas;” 

j. Removes the requirement for public school facilities element; 

k. Amends DRI requirements contained in Chapter 380, Florida Statutes; 

l. Amends permit extensions; 

m. Amends procedures for municipal annexations; 

n. Requires unanimous approval of the Administration Commission to impose 

sanctions; 

o.  Amends the separate “Florida Local Government Development Agreement Act” 

(Florida Statutes 163.3220-163.3243) allowing development agreements to 30 years and deleting 

reporting requirements;  

p.  Repeals and prohibits executive agency rulemaking in implementation of the 

legislature’s statute; 

q. Requires guidance on Department website and exempts guidance from 

120.54(1)(a); 

r. Repeals provisions regarding Affordable Housing Needs Assessment, Energy 

Efficiency, and Community Visioning provisions;  

s. Amends the administrative hearing standard of review for plan amendments that 

the DEPARTMENT finds “not in compliance’ with state requirements; 
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t   Deletes requirements that the DEPARTMENT participate in chapter 120 hearings 

challenging the agency action of the DEPARTMENT regarding comprehensive plan 

amendments found to be “in compliance” by the DEPARTMENT, substantially altering the 

existing procedure by requiring YANKEETOWN as a municipality to defend the agency’s 

compliance determinations
4
;  

u. Amends Florida Statutes 70.51(Land Use Environmental Dispute Resolution); 

v. Amends the Miami River Commission powers and duties; 

x.  Amends the Century Commission for Sustainable Florida;  

y. Creates new Rural Land Stewardship Areas; and 

z. Extends expiration dates on existing permits and approvals. 

30. The reviewing court must examine each subject in light of the various other 

matters affected by the act, and not simply compare each isolated subject to the stated topic of 

the act.  

31. In this case, so many topics are contained in the 81 sections of HB 7207 (some of 

which do not even appear in the 6 page title section of the bill) that the Bill did not insure, as 

nearly as possible, that a member of the legislature be able to consider the merit of each subject 

contained in the act independently of the political influence of the merit of each other topic.  For 

example, a legislator may wish to vote for certain subject contained in the Bill but against other 

subjects, making a vote on each individual subject contained in the Bill impossible and forcing a 

                                                 
4
 Even though municipalities are expressly excluded from the definition of “agency” subject to 

Chapter 120 under Florida Statutes §120.52(1)(“This definition does not include any 

municipality”) 
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Hobbsian choice. Even more difficult to follow is the failure to properly notice and read by title 

the actual subject matters of a Bill titled and read as an unrelated subject related to “trusts.”   

II. Unconstitutionally Vague Terms and Improper Delegation  

32. The terms "important state resources and facilities" and "regionally significant 

resources and facilities" contain no standards or criteria and are not defined and are therefore 

unconstitutionally vague and result in an improper delegation of authority.  

33. Chapter 2011-139 Laws of Florida HB 7207 contains unconstitutionally vague 

language and is an unlawful delegation of legislative authority including the limitation of state 

agency review of comprehensive plan to those impacting “important state resources or facilities” 

under Chapter 2011-139 Laws of Florida HB 7207 Section 4. Section 163.3161, Florida Statutes, 

which is amended to read:  

163.3161 Short title; intent and purpose.   

(1) This part shall be known and may be cited as the "Community Planning Act."   

(2) It is the purpose of this act to utilize and strengthen the existing role, 

processes, and powers of local governments in the establishment and implementation of 

comprehensive planning programs to guide and manage future development consistent 

with the proper role of local government.  

(3) It is the intent of this act to focus the state role in managing growth under this 

act to protecting the functions of important state resources and facilities
5
.  (emphasis 

added) 

 

34. Chapter 2011-139 Laws of Florida HB 7207 contains unconstitutionally vague 

language and is an unlawful delegation of legislative authority including HB 7207 Section 8: 

Section 163.3168, Florida Statutes, is created to read:  

                                                 
5
 Further, the definition of “Sector Plan” in new sub (42) refers to “regionally significant 

resources and facilities” indicating that the terms are likely intended to mean different things. 
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163.3168 (3) “The state land planning agency shall help communities find 

creative solutions to fostering vibrant, healthy communities, while protecting the 

functions of important state resources and facilities. The state land planning agency and 

all other appropriate state and regional agencies may use various means to provide direct 

and indirect technical assistance within available resources. If plan amendments may 

adversely impact important state resources or facilities, upon request by the local 

government, the state land planning agency shall coordinate multi-agency assistance, if 

needed, in developing an amendment to minimize impacts on such resources or 

facilities.” 

35. Chapter 2011-139 Laws of Florida HB 7207 contains unconstitutionally vague 

language and is an unlawful delegation of legislative authority including HB 7207 Section 17 

amending Section 163.3184, Florida Statutes, to read: 

163.3184 (3) EXPEDITED STATE REVIEW PROCESS FOR ADOPTION OF 

4664 COMPREHENSIVE PLAN AMENDMENTS. 

… 

(b) 2. The reviewing agencies and any other local government or governmental 

agency specified in subparagraph 1. may provide comments regarding the amendment or 

amendments to the local government. State agencies shall only comment on important 

state resources and facilities that will be adversely impacted by the amendment if 

adopted.  Comments provided by state agencies shall state with specificity how the plan 

amendment will adversely impact an important state resource or facility and shall identify 

measures the local government may take to eliminate, reduce, or mitigate the adverse 

impacts. Such comments, if not resolved, may result in a challenge by the state land 

planning agency to the plan amendment. 

… 

(b)4. Comments to the local government from state agencies shall be limited to 

the following subjects as they relate to important state resources and facilities that 

will be adversely impacted by the amendment if adopted: 

… 

h. The state land planning agency shall limit its comments to important state 

resources and facilities outside the jurisdiction of other commenting state agencies and 

may include comments on countervailing planning policies and objectives served by the 

plan amendment that should be balanced against potential adverse impacts to important 

state resources and facilities. 
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Beyond lack of delineation of important state resources, upon what will the DEPARTMENT 

base its comments? The term “important state resources and facilities” is so vague and without 

legislative guidance as to be an unconstitutional delegation.  

36. Chapter 2011-139 Laws of Florida HB 7207 contains unconstitutionally vague 

language and is an unlawful delegation of legislative authority including amendments to the 

following section of Florida Statutes: 

163.3184(4) STATE COORDINATED REVIEW PROCESS.— 

… 

(d)  “If the state land planning agency elects to review a plan or plan amendment 

specified in paragraph (2)(c)(a), the agency shall issue a report giving its objections, 

recommendations, and comments regarding the proposed plan or plan amendment within 

60 days after receipt of the complete proposed plan or plan amendment. Notwithstanding 

the limitation on comments in sub-subparagraph (3)(b)4.g., the state land planning 

agency may make objections, recommendations, and comments in its report regarding 

whether the plan or plan amendment is in compliance and whether the plan or plan 

amendment will adversely impact important state resources and facilities. Any 

objection regarding an important state resource or facility that will be adversely impacted 

by the adopted plan or plan amendment shall also state with specificity how the plan or 

plan amendment will adversely impact the important state resource or facility and shall 

identify measures the local government may take to eliminate, reduce, or mitigate the 

adverse impacts.” 

This gives the state land planning agency complete discretion with no guidance to make a 

decision as to important state resources and facilities and whether or not to review or find not in 

compliance proposed plan amendments will adversely impact “important state resources and 

facilities” for example, an Outstanding Florida Water, lands adjoining OFWs, the Everglades, 

proposed rural land stewardship areas, proposed sector plans, updates of comprehensive plans 

based on an evaluation and appraisal, and even new plans for newly incorporated municipalities. 

This gives the state land planning agency unconstitutional discretion with no guidance to make 

its decision and rulemaking to implement this language is prohibited. 
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37. Chapter 2011-139 Laws of Florida HB 7207 contains unconstitutionally vague 

language and is an unlawful delegation of legislative authority including amendments to the 

following section of Florida Statutes: 

163.3184(5)(b) “The state land planning agency may file a petition with the Division of 

Administrative Hearings pursuant to ss. 120.569 and 120.57, with a copy served on the 

affected local government, to request a formal hearing to challenge whether the plan or 

plan amendment is in compliance as defined in paragraph (1)(b). The state land planning 

agency's petition must clearly state the reasons for the challenge. 

1. The state land planning agency's challenge to plan amendments adopted under 

the expedited state review process shall be limited to the comments provided by the 

reviewing agencies pursuant to subparagraphs (3)(b)2.-4., upon a determination by the 

state land planning agency that an important state resource or facility will be adversely 

impacted by the adopted plan amendment. The state land planning agency's petition shall 

state with specificity how the plan amendment will adversely impact the important state 

resource or facility.”   

This gives the state land planning agency unconstitutional discretion with no guidance to make 

its decision as to “important state resources and facilities” and rulemaking to implement this 

language is prohibited. 

38. Chapter 2011-139 Laws of Florida HB 7207 contains unconstitutionally vague 

language and is an unlawful delegation of legislative authority including amendments to the 

following section of Florida Statutes: 

163.3184(5)(c)(3) “In challenges filed by the state land planning agency that require a 

determination by the agency that an important state resource or facility will be 

adversely impacted by the adopted plan or plan amendment, the local government may 

contest the agency's determination of an important state resource or facility. The state 

land planning agency shall prove its determination by clear and convincing evidence.”  

This gives the state land planning agency unconstitutional discretion with no guidance to make 

its decision as to important state resources and facilities “by clear and convincing evidence” and 

rulemaking to implement this language is prohibited. 
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39. Chapter 2011-139 Laws of Florida HB 7207 contains unconstitutionally vague 

language and is an unlawful delegation of legislative authority including Chapter 2011-139 Laws 

of Florida HB 7207 Section 28, which allows approval of sector plans without sufficient 

standards or criteria to guide the determination of “regionally significant” resources and 

facilities by the agency: 

163.3245 Optional Sector plans.—  

(1) “In recognition of the benefits of long- range planning for specific areas, local 

governments or combinations of local governments may adopt into their comprehensive  

plans a plan an optional sector plan in accordance with this section. This section is 

intended to promote and encourage long- term planning for conservation, development, 

and agriculture on a landscape scale; to further the intent of s. 163.3177(11), which 

supports innovative and flexible planning and development strategies, and the purposes 

of this part, and part I of chapter 380; to facilitate protection of regionally significant 

resources, including, but not limited to, regionally significant water courses and 

wildlife corridors; and to avoid duplication of effort in terms of the level of data and 

analysis required for a development of regional impact, while ensuring the adequate 

mitigation of impacts to applicable regional resources and facilities, including those 

within the jurisdiction of other  local governments, as would otherwise be provided.” 

The use of the phrase “regionally significant resources” and the examples provided strongly 

suggest, under applicable rules of statutory construction, the Legislature meant for the phrase 

“important regional resources or facilities” to mean something different than “important state 

resources or facilities”…otherwise the Bill would have used the same phrase. It was not 

impractical for the Legislature to provide adequate statutory guidance or definition. There is no 

reason why the Legislature could not have identified specific geographic areas, types of issues or 

resources, or factors that would guide a determination as to what is an “important state resource 

or facility” and an “important regional resource or facility.” HB 7207 gives the state land 

planning agency unconstitutional discretion with no guidance to make its decision and 

rulemaking to implement this language is prohibited. 
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40. Chapter 2011-139 Laws of Florida HB 7207 contains unconstitutionally vague 

language and is an unlawful delegation of legislative authority including substantive 

requirements for approval of sector plans: 

163.3245 (3)(a) “In addition to the other requirements of this chapter, a long-term master 

plan pursuant to this section must include maps, illustrations, and text supported by data 

and analysis to address the following: 

5. “A general identification of regionally significant natural resources within 

the planning area based on the best available data and policies setting forth the 

procedures for protection or conservation of specific resources consistent with the overall 

conservation and development strategy for the planning area.” 

Nothing in Chapter 2011-139 Laws of Florida HB 7207 governs or guides the agency with 

regard to the “protection or conservation of specific resources consistent with the overall 

conservation and development strategy for the planning area;” which “specific resources” that 

are to be conserved; or the “overall conservation and development strategy for the planning 

area.” This gives the state land planning agency unconstitutional discretion with no guidance to 

make its decision and rulemaking to implement this language is prohibited. 

41. Chapter 2011-139 Laws of Florida HB 7207 contains unconstitutionally vague 

language and is an unlawful delegation of legislative authority including amendments to Florida 

Statutes Section: 

163.3245 (3) (b) “In addition to the other requirements of this chapter, the detailed 

specific area plans shall be consistent with the long-term master plan and must include 

conditions and commitments that provide for:  

7. “Detailed analysis and identification of specific measures to ensure the 

protection and, as appropriate, restoration and management of lands within the boundary 

of the detailed specific area plan identified for permanent preservation through 

recordation of conservation easements consistent with s. 704.06, which easements shall 

be effective before or concurrent with the effective date of the detailed specific area plan 

of regionally significant natural resources and other important resources both within 

and outside the host jurisdiction.” 
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HB 7207 vests unbridled discretion to approve a detailed specific area plan without any 

substantive guidelines as to the amount or quality of lands that must be preserved as a condition 

of approval. This gives the state land planning agency unconstitutional discretion with no 

guidance to make its decision and rulemaking to implement this language is prohibited. 

42. Chapter 2011-139 Laws of Florida HB 7207 contains unconstitutionally vague 

language and is an unlawful delegation of legislative authority including amendments to Florida 

Statutes Section: 

163.3245 (3)  “In its review of a long-term master plan, the state land planning agency 

shall consult with the Department of Agriculture and Consumer Services, the 

Department of Environmental Protection, the Fish and Wildlife Conservation 

Commission, and the applicable water management district regarding the design of areas 

for protection and conservation of regionally significant natural resources and for the 

protection and, as appropriate, restoration and management of lands identified for 

permanent preservation.”  

The language is unconstitutionally vague and there are no standards or criteria in HB 7207 to 

guide the agency as to the amount or quality of lands that must be preserved as a condition of 

approval vesting unbridled discretion in the agency. This gives the state land planning agency 

unconstitutional discretion with no guidance to make its decision as to what constitutes 

“regionally significant natural resources” and rulemaking to implement this language is 

prohibited. 

43. The Florida Supreme Court has held that “a corollary of the doctrine of 

unlawful delegation is the availability of judicial review. In the final analysis it is the courts, 

upon a challenge to the exercise or non-exercise of administrative action, which must determine 

whether the administrative agency has performed consistently with the mandate of the 

legislature. When legislation is so lacking in guidelines that neither the agency nor the courts can 
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determine whether the agency is carrying out the intent of the legislature in its conduct, then, in 

fact, the agency becomes the lawgiver rather than the administrator of the law,” Cross Keys 

Waterways at 918-919.   

44. Chapter 2011-139 Laws of Florida HB 7207 also repeals and prohibits 

rulemaking violating the separation of powers between the legislative and executive branch 

of government.  Chapter 2011-139 Laws of Florida Section 8 creates a new Section 

163.3168(4), Florida Statutes to wit:  

(4) “The state land planning agency shall provide, on its website, guidance on the 

submittal and adoption of comprehensive plans, plan amendments, and land development 

regulations. Such guidance shall not be adopted as a rule and is exempt from s. 

120.54(1)(a)” 

And further, HB 7207 repeals Section 163.3177(9) & (10) which were Department's specific 

authority to adopt rules
6
. See Chapter 2011-139 Laws of Florida pp. 46-47.   HB 7207 Chapter 

2011-139 Laws of Florida as adopted unconstitutionally violates the Florida Constitution’s 

separation of powers, and upsets the checks and balances between branches of government. Art. 

II, Section 3, Florida Constitution
7
.   

                                                 
6
 Specific statutory authority is required for rulemaking, Section 120.536, Florida Statutes 

(2010).  See also Section 120.57(1)(e)(1), Florida Statutes (2010) which prohibits agency's from 

basing an agency action that determines the substantial rights of a party upon an un-adopted rule. 

7
 Article II, Section 3, Florida Constitution: “Branches of government. The powers of the state 

government shall be divided into legislative, executive and judicial branches. No person 

belonging to one branch shall exercise any powers appertaining to either of the other branches 

unless expressly provided herein.” 
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RELIEF REQUESTED 

WHEREFORE, Plaintiff requests the Court enter an Order under Florida Statutes Chapter 86 and 

§ 86.061 and 86.011 Florida Statutes (2010): 

1. Declaring HB 7207 Chapter 2011-139 Laws of Florida to be unconstitutional;  

2. Striking and enjoining the amendments contained in HB 7207 Chapter 2011-139 

including Section 7 of Chapter 2011-139 Laws of Florida; 

3. And any other relief the Court deems appropriate. 

 

 
___________________________ 

RALF BROOKES ATTORNEY  

Florida Bar No. 0778362 

TOWN OF YANKEETOWN, 

TOWN ATTORNEY 

 

Ralf Brookes Attorney 

1217 E Cape Coral Parkway #107  

Cape Coral, Florida 33904  

Telephone (239) 910-5464  

Facsimile (866) 341-6086 

  Ralf@RalfBrookesAttorney.com 
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that a true and correct copy of the foregoing was via fax, mail or email on 

this August 9, 2011 to: 

 

DEPARTMENT OF COMMUNITY AFFAIRS,  

SECRETARY AND GENERAL COUNSEL 

2555 Shumard Oak Boulevard 

Tallahassee, Fl 32399-2100 

Fax (850) 922-2679  

 

FLORIDA ATTORNEY GENERAL 

Office of the Attorney General  

PL-01 The Capitol 

Tallahassee, Florida 323990-0010 

 

SECRETARY ADMINISTRATION COMMISSION  

The Capitol, Room 1801 

Tallahassee, Florida 32399-0001 

 

 

 

 
___________________________ 

RALF BROOKES ATTORNEY  

Florida Bar No. 0778362 

TOWN OF YANKEETOWN, 

TOWN ATTORNEY 

1217 E Cape Coral Parkway #107  

Cape Coral, Florida 33904  

Telephone (239) 910-5464  

Facsimile (866) 341-6086 

  Ralf@RalfBrookesAttorney.com  
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